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L INTRODUCTION

Juries are one of the most controversial cogs in the American judi-
cial system machine. Simultaneously criticized and acclaimed, juries are
often the deciders of fate, the last stop on the train to justice, the medium to
attaining a verdict. Unfortunately, they are also highly unpredictable. This
problem is softened when lawyers are able to find a way to weaken that
unpredictability. Jury selection is often thought to be the place where a case
is decided.! This process can be far less treacherous, far less volatile, when
lawyers enlist the help of jury consultants.

Jury consultants essentially collect information on jurors and con-
dense that information into favorable and unfavorable juror profiles. The
up-and-coming method of investigation is social media profiles and internet
activity. This makes sense, for the jury is designed to be a reflection of the
American people.” A large majority of the American people use the inter-
net, and, in particular, social networking sites.” People project their lives
onto social networking sites, therefore creating a rich source of information
for jury consultants to use in forming an opinion on a juror. Distinct from
passive media sources, such as television, social networking sites allow and
encourage active participation.’ By generating their own content, jurors di-
vulge details about themselves and their experiences that would possibly
slip through the cracks in traditional voir dire.
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Jury profiling, an application of social science to the real world that
calls on the experience and knowledge of jury consultants to assist lawyers
in understanding variables of jurors,’ fosters appreciation for potential ju-
rors on a deeper level. Armed with this information, jury consultants can
guide lawyers in executing well-placed peremptory challenges and possibly
uncovering more for cause challenges.

Part II of this note will discuss jury consultants’ roles in the legal
process and the way in which they work. Part IIT will explain how social
media came to be such an integral part of jury selection and the obstacles it
overcame to get there. Part IV will illustrate the vast amounts of infor-
mation that can be gleaned from social media profiles. Lastly, Part V will
discuss how this information can be integrated into the jury selection pro-
cess.

II. JURY CONSULTANTS
A. Scientific Jury Selection

A controversial topic, scientific jury selection is both revered by
some and disparaged by others. It is the use of empirical evaluations to
predict verdicts through social scientific exploration into demographics,
personality, and other psychological and sociological factors.® This ap-
proach was first taken seriously in 1972 after the Harrisburg Seven trials.’
In these trials, a group of Vietnam War protesters was accused of civil dis-
obedlence and tried in the highly conservative town of Harrisburg, Penn-
sylvania.® A team of social scientists, mainly college students, conducted
research and constructed profiles to assist in the jury selection process.’

The trial ended in a hung jury, 10-2 in favor of acquittal, and the protesters
were released.'’ Other high profile cases, such as OJ Simpson’s trial, of-
fered successful displays of this new field.!" Through the use of scientific
Jury selection, “jury consultants collect information and establish a profile”
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of the idyllic juror for the case.'” Traditional views of juror types, based
almost entirely on obtuse stereotypes, are quite often wrong.'

B. Obsolete Stereotypes and the Emergence of a New Jury

Attorneys may rely on demographic characteristics such as race,
gender, age, occupation, political affiliation, and socioeconomic status in
selecting jurors.[4 It has been “recommended” that divorced, blue collar,
and less educated people are favorable to the defense; women, club mem-
bers, and managers are favorable to the prosecution.'® There are obvious
issues with these blanket classifications. Based on varying facts, a prosecu-
tion-favorable juror for one case might favor the defense in another case.

Heuristic processing, or rule-of-thumb analysis, is often the basis
for relying on stereotypes.'® In situations where people do not have the op-
portunity to contemplate their decisions, they rely on automatic or reflec-
tive responses, or heuristics, to make quick, but not completely arbitrary,
decisions.'” When decision-making tasks become complex, heuristics are
helpful tools in making efficient decisions.'® Heuristics are automatic, in-
grained to the point that additional cognitive resources are required to over-
come them."”

Race is among the most common stereotypes called upon in heuris-
tic processing to make snap judgments. Although Caucasians have openly
negatively stereotyped African Americans in the past, that trend is shifting
slightly and a new trend of “modern racism” is emerging.** Modern racism
exists when Caucasian individuals are motivated to avoid appearing racial-
ly biased and will opt to exhibit race-neutral opinions.*' However, efforts to
appear race-neutral and suppress biased opinions actually have the opposite
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effect.” In a model of decision making called the Ironic Process Theory, it
is posited that efforts to avoid racial bias will result in exhibits of racial bi-
as when cognitive resources are unavailable.” Relying on these biases and
stereotypes, African Americans are more likely to be challenged by the
prosecution than by the defense in the jury selection process.**

Bias against elderly individuals can be broken into three subcatego-
ries: the senior citizen, the grandparent, and the statesman.> Senior citizens
are thought to be lonely, weak, worried, and i11.%° Grandparents are thought
to be kind, trustworthy, and intelligent.*” Statesmen are aggressive, alert,
dignified, and competitive.”® Although both grandparent and statesman ste-
reotypes seem to embody positive qualities, people are more sympathetic
toward statesmen.”’

Juries are changing—and not necessarily in the most obvious
ways.”® First, stereotypes that classify a juror as typical plaintiff or typical
defense-oriented should be revisited and reevaluated on a juror-by-juror ba-
sis.’ In other words, these assumptions should be cast aside and jurors
should be evaluated on an individualized basis. Characteristics that signify
a traditional plaintiff orientation may ring true for one juror and not for an-
other. Second, time is the new money.’* With the recession subsiding, pri-
orities have shifted to being more time-centered than money-centered.” By
making questions more targeted and specific to the issues of the case, law-
yers can earn respect from the jurors by not wasting their time with seem-
ingly irrelevant or inconsequential questions.’* This goal is achievable
through the utilization of consultant-gathered intel. Third, juries are becom-
ing more emotional, and these emotions can be advantageous if understood
and properly incorporated.”” A hint so simple as an emoticon displayed on

Z B

= i

2 Clark et al., supra note 14.

¥ Narina Nunez et al., The Testimony of Elderly Victim/Witnesses and Their Impact on
Juror Decisions: The Importance of Examining Multiple Stereotypes, 23 LAW & HUM.
BFEI:AV. 413,415 (1999).

Id.
2 I
®

¥ Id. at421 (finding that more guilty verdicts were handed down where the victim was

stereotyped as a statesman).
% Laurie R. Kuslansky, 5 Ways the Economic Crisis Has Changed Jurors, NEWSTEX,

Aug. 9, 2013.
L
2 Id.
B g
¥ Seeid.

¥ I



2015] Social Media Selection 271

a social networking site can lend insight into a juror’s mood.*® By encour-
aging jurors to show these emotions or deciphering revelations made on so-
cial media, unfavorable jurors can reveal themselves.*’

C. The Value of a Jury Consultant

Although jury consultants offer a wide variety of services such as
mock trials and witness preparation, their skills are most advantageous in
the jury selection process.”® Jury consultants’ research assists counsel in de-
tecting potential jurors who possess attitudes, experiences, or beliefs that
might thwart a favorable outcome.* Traditional research has been predom-
inantly conducted through opinion polls to construct a profile of the typical
juror that would be sympathetic to counsel’s case.*’ After the data is com-
piled, jury consultants look for correlations between desirable traits and
easily ascertainable traits such as age, race, religion, gender, political affili-
ations, occupation, habits, and social standing.”' Based on these correla-
tions, profiles of both favorable and unfavorable jurors are constructed to
guide lawyers during the jury selection process.*

Although thoughts and behaviors of jurors vary greatly, the pro-
cesses through which conclusions are collectively reached remain relatively
constant from jury to jury.”” While juror behavior is classified as “bad” or
“good” on a case-by-case basis, the methods by which profiles are created
are predictable on a wider scale.* Data derived from social media profiles
and general internet presence can be applied to the jury selection process to
adequately determine what traits to consider “good” and “bad.”** Jury con-
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sultants are then able to judge traits as important or trivial based on the
facts of the case.*®

III. EMERGENCE OF SOCIAL MEDIA IN THE JURY SELECTION
PROCESS

A. Issues with Privacy

Investigating juror internet presence to assist in jury selection has
not always been widely accepted. The concern with viewing social media
profiles centers around retaining privacy. Arguably overly intrusive, this
process allows attorneys to reach information about jurors that was previ-
ously unattainable.”” Much of the information that is easily accessed via so-
cial media is information that would rarely surface during voir dire.*

There are two competing formulations of privacy, one rooted in
control and the other in dignity.** The distinction between the two helps
demonstrate the concern surrounding social media as a potential juror re-
search tool. Privacy, in terms of control, is concerned with who has access
to the information.” This is the more widely exercised description of priva-
cy, with popular social networking sites, such as Facebook, crafting privacy
policies centered on control. However, privacy in terms of control fails to
account for information others might post about a user.’' Privacy, as a no-
tion of human dignity, fills this void, valuing respect for individual dignity,
integrity, and independence.’ Because users exhibit control over what they
choose to post on their own profiles, it is the concept of dignity that con-
cerns those who advocate banning online research of potential jurors.

Although this concern is pervasive, there is a split among privacy
concerns that might explain the shift towards allowing profiles into voir
dire. Younger jurors, who are digital natives, are less surprised and both-
ered by online investigations than their older counterparts, digital immi-
grants.” This is not to say, however, that no privacy concern exists among
digital natives; they retain a desire to control who knows what about
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them.>* Within the realm of privacy, there exists two types: social privacy
and institutional privacy.> Social privacy is “keeping [information] private
within one’s social sphere.”*® Institutional privacy is keeping information
private with regard to governments and corporations.’’ Studies have com-
pared these two types of privacy.” Adolescents expressed concern about
social privacy, but not about institutional privacy.’” The focus was on keep-
ing social media content away from parents and teachers.”” This distinction
between being afraid of “Big Brother” and being concerned about social
availment illustrates the growing acceptance of considering social media
profiles public information. If it is becoming increasingly popular to be less
concerned about privacy, it is expected that the direction of the courts
would follow suit.

Supporters of delving into social media to learn about prospective
jurors postulate that jurors are aware both that the internet is public and that
they are in control of what they post. In a 2009 study done by Brandtzaeg,
Luders, and Skjetne, internet users perceived themselves as appearing in a
public or semipublic forum and thus displayed greater levels of self-
awareness.’' Personal information is not indistinguishable from private in-
formation.®” Although information placed on social media profiles may be
personal, once it is published online it is no longer private.®® Facebook,
pairing with the Information and Privacy Commissioner of Ontario, pub-
lished guidelines that state “remember that you are ultimately responsible
for determining what information you share with others.”®
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Courts have also supported the notion that information posted to
the internet is no longer private. The Sixth Circuit held that users of social
networking sites “logically lack a legitimate expectation of privacy in the
materials intended for publication or public posting.”® The Maryland Su-
preme Court wrote that “[t]he act of posting information on a social net-
working site, without the poster limiting access to that information, makes
whatever is posted available to the world at large.”*® Appellate courts in
Minnesota, Ohio, and California have also acknowledged information post-
ed to social networking sites as public information.®” A social-networking
privilege emerged as an idea in a Pennsylvania case; however, the court re-
jected such a privilege.®®

Loss of privacy through social media exploration is considered su-
perior to the alternative.® In lieu of social media research, traditional inves-
tigations would continue to be a prevalent practice.” These traditional in-
vestigations often involved surveillance by private detectives, thus making
them arguably more intrusive than a viewing of a public profile.”" Courts
have consistently recognized that individuals maintain a lower expectation
of privacy regarding information they make available on the internet.”

B. Allowance of Social Media into the Jury Selection Process

Although courts are free to conduct voir dire under their own rules,
and some courts systematically deny the use of social media profiles in voir
dire, the American Bar Association (ABA) decided that social media pro-
files are, with some limitation, fair game.” In recently released guidelines,
the ABA announced that attorneys could research potential juror internet
presence, so long as they abstain from communicating with the juror: “Un-
less limited by law or court order, a lawyer may review a juror’s or poten-
tial juror’s internet presence, which may include postings by the juror or
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case); Moreno v. Hanford Sentinel, Inc., 91 Cal. Rptr. 3d 858, 861 (Cal. Ct. App. 2009).
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potential juror in advance of and during the trial.””* In addition to the no-
communication rule is the intolerance of deceptive behavior.” Tactics such
as falsifying an identity online to gain access to profiles restricted by priva-
cy settings squarely violate the guidelines.”

The limitation on this newfound freedom, the inability to com-
municate with the juror whose profile you are searching, has been a rather
evasive concept. Lawyers may have a difficult time pinning down what ex-
actly “communication” entails. The guidelines lay out some principles that
assist in the confusion. Constituting communication, “A lawyer may not,
either personally or through another, send an access request to a juror’s
electronic social media.””” On the opposite end of the spectrum, “The fact
that a juror or a potential juror may become aware that a lawyer is review-
ing his Internet presence when a network setting notifies the juror of such
does not constitute a communication from the lawyer.”’®

Despite the surrounding issues of the guidelines, courts have be-
come increasingly friendly towards using information from social media
profiles during voir dire.” Both the Missouri Supreme Court and the New
Jersey Supreme Court recently held that attorneys should use online re-
search during voir dire.*

IV. THE TREASURE TROVE THAT IS SOCIAL MEDIA PROFILES

The main purpose of voir dire, and thus the job of jury consultants,
is to find out who the jurors are.®’ According to Professor McElhaney in a
chapter of his Trial Notebook called ‘Picking a Jury,” “One of the most im-
portant things you can do in jury selection is to study the jury. Find out
what the jurors like and don’t like.”® Seemingly trivial material can offer
more information than a cursory glance would suggest. What a juror
watches on television may even reflect how deeply they hold certain be-
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liefs.® Attitudes are often expressed on social media platforms and tend to
be a stronger predictor of how a juror would decide a verdict than demo-
graphic characteristics, which have only a modest link to verdict choices.**

A. Personality Traits

Early research into the relatlon of juror personality traits and ver-
dicts focused on authoritarianism.*> Authoritarian personalities are charac-
terized by distrust and aggression toward outsiders and strict adherence to
rules and authority.*® Jurors displaying this personality type are conviction- |
prone,”” and are, therefore, likely to be stricken by the defense and sought
out by the prosecution. Social media posts projecting aggressive political
views in line with authority may be an exhibition of an authoritarian per-
sonality.

Recent research has shown promising effects of juror personality
traits on deliberation,* shifting focus to the Five-Factor Model of Personal-
ity.*” This Model describes overarching personality categories that people
use to describe both themselves and others.” The Five-Factor Model in-
cludes neuroticism, extraversmn openness to experience, agrecableness,
and conscientiousness.’

Neuroticism is defined as “an individual’s tendency to experience
unpleasant emotions and expect bad things to happen to them.””* Essential-
ly, it refers to a person’s stability and ability to adjust.” Higher neuroticism
has been linked to less self-disclosure.” Less self-disclosure may result in
less activity on social media or more cryptic posts that reveal little about
the user’s opinions and attitudes.
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“Extraversion is defined as an individual’s tendency to express
himself/herself socially in an outgoing manner.””* Individuals ranking high
in extraversion tend to be happy.”® Extraversion has also been positively
linked to social media use; thus, those jurors who traffic social media sites
more frequently are typically more extraverted.”” Extraversion is the only
personality type shown to be associated with being influential, rather than
being influenced, and was positively correlated with being perceived as in-
fluential.”® Similarly, extroverted jurors are perceived as dominant, and, as
a result, are more likely to be elected foreperson.”” Cues of extraversion on
a social networking profile include being highly talkative, seeking positive
responses, engaging in social activity, displaying assertiveness, and pre-
senting interpersonal warmth.'®

“Openness[] is defined as the appreciation of alternative perspec-
tives, intellectual curiosity, and the desire of artistic pleasures.”'"" It is
characterized by the extent to which new experiences are desired and
sought out.'” High openness is usually associated with flexibility in ideas
and emotions, whereas low openness is usually associated with difficulty
adapting to new ideas or emotions.'” Women who are more open to new
ideas and experiences are more inclined to use social media.'”* Openness
has also been associated with expressive communication.'” These individ-
uals seek new adventures and ideas.'"® Jurors rating high in openness are
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the least likely to be influenced by other jurors,'"’ as those high in openness
are resistant to social pressures.'®

“Agreeableness is defined as a tendency to be reliable, sympathet-
ic, and cooperative.”'” Those high in agreeableness tend to value relation-
ships with others more so than those low in agreeableness, who tend to be
more antagonistic.''* Social media profiles, although never a complete sto-
ry, can show tendencies of being more or less agreeable. Those who seem
to have consistent and pleasant interactions on their profiles may be more
agreeable, while those that seem to get into cyber battles or online bullying
may be less agreeable. Someone who is agreeable might feel more sympa-
thetic towards, or willing to consider the situation of, a defendant.

“Conscientiousness is defined as a tendency to plan ahead and be
diligent and fair.”'"! This trait is embodied by a willingness to consider all
available opinions before making a decision.''? High conscientiousness is
demonstrated through organization and hard work, while low conscien-
tiousness manifests in laziness.''> Lazy jurors may be less willing to make
the effort to consider the plight of the defendant. Conscientious jurors,
along with less open jurors, are the most likely to report post-trial that they
were influenced by others.''* This follows logic because conscientious
people are dutiful and a primary function of jurors is to be attentive and
give weight to the opinions of their fellow jurors.'”® If viewing a social me-
dia profile reveals that a juror likes to participate in activities associated
with laziness, such as waking up late and watching exorbitant amounts of
television, it could be safely assumed that he is less likely to be influenced
by other jurors. In contrast, a profile that shows a juror participating in
physical activities or working often might warrant an assumption that other
jurors would more easily influence him. This would be a helpful tool when
deciding whether a juror is worth a valuable peremptory strike. For exam-
ple, a prosecutor could feel more comfortable with a juror that seems like a
promising supporter of the defense if there is a decent chance that juror
could be easily swayed in a different direction.
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Personality traits outside of the Five-Factor Model have also been
explored. Both emotional stability and satisfaction with life are related to
social media use.''® Emotional stability is negatively related to internet ac-
tivity, meaning those who are more emotionally stable tend to use the in-
ternet less.'!” In contrast, satisfaction with life, measured in part by educa-
tion and income levels, is positively correlated with social media use.''®
Consolidating these two converse points, exploration of social media pro-
files could showcase the interplay between emotional stability and satisfac-
tion with life. Taking a doctor for example, a profession in which both ed-
ucation and income levels are high, a profile that does not reveal much
internet use could be an indicator that that individual is not emotionally
stable.

Need for cognition is typically not considered a personality trait;
however, it was originally considered to be part of openness and has been
studied voluminously.""® Need for cognition refers to “an individual’s ten-
dency to engage in and enjoy effortful cognitive endeavors.”'*® Individuals
with high need for cognition are more likely to be influenced by the quality
of what is presented to them rather than peripheral cues of the presenter or
message.'?! Heuristic processing would be less utilized in individuals with
high need for cognition, allowing them to be less affected by stereotypes in
their decision making. As far as actual verdicts go, there is conflicting evi-

dence as to whether need for cognition presents a predictable trait.'”?
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B. Pretrial Attitudes

Various legal attitudes are relevant factors in determining how ver-
dicts are reached.'” These attitudes include a “tendency to convict, confi-
dence in the judicial system, cynicism toward the defense, racial bias, be-
liefs regarding the innate quality of criminal behavior, and the belief that
individuals do not receive equal protection under the law.”"** Each of these
attitudes may be alluded to in various aspects of a social media profile. Re-
gardless of the facts of the case, each attitude constitutes an important role
in a juror’s decision-making process.'” Taking race as an example, it
seems as though racial biases should only surface in cases involving minor-
ities. However, it may be the case that anti-minority views translate into
pro-majority views.'*® This occurrence will result in acquittal-proneness for
defendants who are part of the majority group.'*’

C. Internet Usage Habits

One of the most relevant indicators of a modern juror’s bias is in-
ternet usage habits.'”® There are two types of internet users: passive users
and active users.'” Passive users, who merely scroll through others’ posts,
tend to feel bored and disconnected as they compare themselves to others
they seeing posting."’ Active users, who interact with others and create
their own posts, tend to feel more connected and thus happier. "'

Self-affirmation, and in particular, self-affirmation through the use
of Facebook, lends great insight into what people use this social network-
ing site for and why. The self-affirmation theory rests on the premise that
people have a fundamental desire for self-worth."*? Facebook is a self-
presentation outlet for self-affirmation and is governed by two technologi-
cal parameters: a large audience and asynchronicity."** Large audiences
cause users to present their most desirable selves, while discouraging de-
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ception because members of the audience are able to hold the user account-
able."** Asynchronicity is the gap of time between the activity that the post
is about and the time the user actually publishes the post.'* This reflective
time allows users to think clearly about how they want to present them-
selves.*® Self-affirmation through Facebook presents two phenomena: per-
formance enhancement and performance hindrance."”” The performance
enhancement perspective proposes that people will perform better on tasks
subsequent to self-affirming activities because stress is reduced."”® Thus, it
is reasonable to extend this to possible jurors and posit that after viewing
their respective profiles, jurors will perform better on subsequent tasks. An
example would be avoiding heuristics to make a more accurate judgment
on a defendant. Performance hindrance proposes that self-affirmation ful-
fills the need to feel self-worth and subsequent tasks are underperformed
because less effort is put into seeking value of one’s self."*” This perspec-
tive can also have implications for juror performance. It is equally likely
that jurors will feel less of a need to make the most accurate assessment of
a defendant and rely more heavily on heuristics after viewing their own re-
spective profiles.

Along with type of internet use, volume of use can provide infor-
mation about a potential juror. Social media use is positively correlated
with education and income levels."** High-frequency Facebook use is asso-
ciated with depression and a decline in well-being.'*' Increased internet us-
age is also indicative of how easily a juror can be swayed in his opinion.'*
The more time an individual spends on the internet, the more he is influ-
enced by internet communication.'** This could translate to jurors being
easily swayed by other jurors. With this type of juror, there is an overarch-
ing threat that he could be convinced to jump ship during the trial.
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D. Heterogeneity of Communication

Communication with non-like-minded people and diversified
viewpoints holds a plethora of advantages, including “facilitating the delib-
erative process and enhancing the quality of opinions.”'** Diversified
communication has also been linked to active citizenship because it allows
individuals to express their viewpoint, therefore acclimating them to the
experience of differing viewpoints.'*’ Social media contributes to the het-
erogeneity of people’s networks and discussions.'*® In the opposite, indi-
viduals who are exposed only to similar viewpoints and ignore opposing
viewpoints “become less likely to tolerate challenging opinions.”'*’ Selec-
tive exposure, the seeking out of like-minded information in an effort to
avoid opposing opinions, is thus increased.'*®

Jurors who are similar to the plaintiff could feel one of two
ways.'*’ They could favor the plaintiff in accord with the “identification”
theory."** Following the similarity-leniency hypothesis, jurors are often
more sympathetic to defendants who are demographically similar to
them."! In the alternative, they could seek to distance themselves from the
plaintiff, following the “defense attribution” theory.'>* Also known as the
“black sheep effect,” jurors who feel that they are similar to the plaintiff
might want to distance themselves because they feel betrayed by something
they care about.'*

E. Privacy Preferences

As the overriding reason social media profiles have been excluded
from traditional voir dire, privacy still plays a large role in developing an
online juror profile. As privacy is a concept perceived entirely within
someone’s consciousness and not in the external world,">* privacy prefer-
ences and settings can explain or predict various traits of a juror. Adults
who value privacy more might feel like they have a lack of control over
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their personal information and thus become dissatisfied with this level of
control.'*’

Although the majority of internet users are aware of the privacy
policies offered by social networking sites and use them to their ad-
vantage,'>° some internet users who are most cautious about their privacy
settings may go so far as to delete their social media pages."’ These indi-
viduals have been affectionately dubbed “quitters.”'>® People who have
previously deleted their social media pages are typically more addicted to
the internet and more conscientious.'” It is, therefore, useful during voir
dire to ask about both current and past social media profiles.'®® If potential
jurors have deleted their profiles, it would be important to ask them why
they chose to do so.'®’

Jury consultants and lawyers should keep in mind the “privacy par-
adox,” a phenomenon in which people report concerns about privacy but
still provide personal information on their social media sites.'” Although
intentions are often to retain some amount of privacy, people are cavalier in
the protection of their profiles.'® People’s willingness to disclose is signif-
icantly different than actual disclosure because risk influences intention but
not behavior.'® This discrepancy is exacerbated by the fact that social net-
working profiles contain a mix of friends, family, coworkers, business con-
tacts, and acquaintances with no adequate way of separating who can see
what.'®® One way to explain this gap between intentions and behavior is the
theory of social conformity, whereby an individual is aware that his actions
on the site are exposed to a large audience.'® Another way to explain this
discrepancy is through the “optimism bias.”'®’ People irrationally believe
that the social networking site would avoid using their personal data, so
they create a false sense of security surrounding what they post.'®®
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Some jurors are concerned with privacy issues, while others fall
victim to the self-publicizing nature of social media.'®” By encouraging this
sharing of life events, social media is molding social norms and expecta-
tions.'”” Respect for civil liberties is shifting due to these technological
changes that are dissolving the line between public and private spheres.'”’
The importance of freedom of expression is growing at the expense of the
importance of privacy.'”?

V. HOW THIS INFORMATION CAN BE PUT TO USE: BETTER
UTILIZED PEREMPTORY CHALLENGES

Lawyers are given two types of challenges to strike jurors. For
cause challenges are used when there is actual, determinable bias,'”® while
peremptory challenges are used to strike jurors whom lawyers believe, but
cannot prove, to be biased.'” Although the ability to challenge jurors is a
right of exclusion and not selection, the peremptory challenge historically
existed to protect a defendant’s view that he was indeed receiving a fair tri-
al.'” The current rationale for the peremptory challenge is to allow parties
to remove jurors whom they believe, based only on a suspicion, to be bi-
ased.'” Naysayers of peremptory challenges rely on the concern that the
representation of various groups has been negatively impacted through the
use of such challenges.'”” The argument follows that because there is no
accountability in court for these challenges, lawyers use them to categori-
cally exclude members of a certain class.

Jury consultants’ use of information gained from potential juror so-
cial media profiles can help facilitate for cause challenges and better utilize
peremptory challenges. Because information is discovered on internet pro-
files that might not otherwise come up in voir dire, biases that warrant a for
cause challenge may come to light.'” Jury consultants might also discover
material that would provide an avenue for the lawyer to follow in question-
ing that could uncover a bias, resulting in a for cause strike.
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By incorporating information revealed in social media profiles,
lawyers can exact more meritorious peremptory challenges. Rather than re-
lying on rough stereotypes, which may or may not have a relevant effect on
the case, lawyers can use personality traits and experiences to make edu-
cated guesses on potential juror biases.'” This information is more de-
tailed, and thus able to offer insight into producing more accurate and ef-
fective peremptory strikes.'™ Based on the assumption that lawyers want to
win, and therefore want the most favorable jury possible, scientific jury se-
lection has the potential of eradicating race and gender discrimination
against potential jurors.'®’

Past the benefit of more effective peremptory challenges, is the bo-
nus of efficiency. By enabling enlightened peremptory challenges, courts
can streamline the jury selection process.'®” The marriage of internet pres-
ence research and scientific jury selection will make jury selection quicker,
less discriminatory, and more readily available to litigants.'™

VI. CONCLUSION

Scientific jury selection has been criticized as a process with little
merit and much discriminatory effect. However, it is a process that reveals
enough crucial information to be legally relevant and important to the jury

“selection process. For good reason, jury consultants have become an inte-
gral part of the pre-trial phase. With the relatively recent incorporation of
social media into the profiles put together by jury consultants, the ability to
predict behavior of potential jurors more accurately has risen. From per-
sonality traits to privacy preferences, there is much to learn from a potential
Juror’s online presence. This data can then be turned around and applied to
the facts of the case to determine favorableness. Armed with this infor-
mation, lawyers are able to elicit more for cause strikes as well as more
strategic peremptory strikes. As efficiency and fairness are goals of the
American legal system, the incorporation of social media profile infor-
mation will make jury selection quicker and even the playing field among
both litigants and jurors.
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